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IN THE 


Court of iSpiiealsi of 
Bifittict of Columbia 


No. 474^ 


ROBERT E. HUMPHRIES, I 

Appe\l(mt, 


UNITED STATES, 


Appkllee. 


BRIEF ON BEHALF OF APPELLANT 


Statement of Case 

This is an appeal from a verdict and judgment 
in the criminal division of the Supreme Coprt of 
the District of ( ^olumbia in the case of United 
States V. Robert E. Humphries, wherein the said 
appellant was indicted by the grand jury in and 

for the Distnct of Columbia. The indictment con- 

1 

tained two counts. The first count charged the ap¬ 
pellant wdth larceny after trust in the sum of 
$725.00, entrusted to the said appellant by one 
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Lydia J. Woods to be applied to her use and bene¬ 
fit ; the second count charged embezzlement of the 
sum of $725 j 00, which came into the hands of ap¬ 
pellant by reason of his employment as an agent 
of the said Lydia J. Woods. Both counts charged 
that the said sum was the property of the said 
Lydia J. Woods and entrusted by her to the ap¬ 
pellant. 

After the jury had been swoni, evidence was ad¬ 
duced by the Goveninient tending to show that the 
said Lydia J. Woods had delivered to the appel¬ 
lant a certificatt‘ or receipt representing certain 

shares of stock issued to her ])v the LTnion Trust 

% 

Compmiy of Baltimore, Maryland, and for said 
certificate or receipt she leceived from the appel¬ 
lant a promissory not(‘ in the sum of $1,250.00 
dated August b, 1927, payable six months after 
date, which she designated as a receipt; that the 
appellant sold said stock for the sum of $725.00; 
there was nO evidence that the said Woods ever 
delivered to the appellant the sum of $725.00 or 

anv other sum whatsoever. 

• 

After the (Tovernment's testimony was in, the 
defense moved that the Goveniment be required to 
elect on which count of the indictment it would 
stand. The said motion was overruled and an ex¬ 
ception duly noted and allowed. 

Thereupon the defendant moved the Court for a 
directed verdict upon the ground of a variance be¬ 
tween the evidence and the charges of the indict¬ 
ment, said variance consisting of the fact that the 
said T^ydia J. Woods gave to the defendant a re- 
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ceipt for certain shares of stock and n< t cash, as 
charged in the indictment, which said motion was 
overruled and an exception thereto duly noted and 
allowed. I 

That thereafter the Court improperly com¬ 
mented upon the action of the grand jury discuss¬ 
ing the evidence taken before the said grand juiy, 
as will appear by reference to page 18 et sfeq., and 
page 23 et seq., of the record. | 

That thereafter the jury, after they hadjretired 
to the jury room returned to the court room and 
requested the privilege of taking to the jury room 
with them the defendant's Exhibit No. 1, being the 
promissory note heretofore referred to in this 
statement, and given by the appellant to the said 
Woods in pavTuent for the said stock hereinbefore 
referred to. Objection was made to the said re¬ 
quest by the United States District Attoi-nely, and 
said objection sustained, and the Court refiised to 
permit the jury to have the exhibit in question. 
To this ruling of the Court counsel for defendant 

excepted which exception was noted and allowed. 

1 

1 

Assignment of Errors i 

1 

1. The Court erred in overmling defen4ant's 

motion to require the Government to elect upon 
what count in the indictment it would go to the 
jury. j 

2. The Court erred in overruling defendant’s 

motion for a directed verdict on the first count in 
the indictment. i 

3. The Court erred in overruling defendant’s 

I 

I 

I 

i 

I 


O 

o 


motion for a directed verdict on the second coimt 
in the indictment. 

4. The Court erred in overruling the defendant's 
motion for a directed verdict on both counts in the 
indictment. 

5. The Court erred in overruling defendant’s 
motion for a directed verdict on the ground that 
the evidence adduced at the trial was at fatal vari¬ 
ance with the allegations of both counts in the 
indictment. 

6. The Court erred in commenting to the jury 
the action of, and the evidence before the grand 
jury. 

7. The Court eiTed in commenting on the weight 
or constmction of the evidence submitted to the 
jury for its consideration, prejudicial to the de¬ 
fendant’s presumption of innocence. 

8. The Couif erred in lecturing the juiy on the 
connection which one Mr. Campbell had had with 
the case, and after refusing counsel for the de¬ 
fendant the right to argue such connection to the 
jury. 

9. The Court erred in the use of language in his 
charge to the jury which was equivalent to a direc¬ 
tion of a verdict of ‘‘guilty’’ under the first count 
in the indictment and which language was not 
justified by the evidence b(‘fore the Couif and jury. 

10. The Court erred in refusing the request of 
the jury (after the jury had returned for deliber¬ 
ation) to be shown tiu* note signed by the de¬ 
fendant to Lydia J. Woods (the complaining wit¬ 
ness). 
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The first assignment of error grew olut of the 
failure of the Court to require the Government to 
elect which count of the indictment it wduld go to 
the jury upon. 

There is no question but that the charges were 
separate and distinct offenses, and. absol^ely an¬ 
tagonistic, as requiring the jury to determine the 
type of crime committed from the evidence sub- 

I 

mitted to them and to determine that question, 

1 

which was no portion or part of the jury’s duty, 
their duty simply being to determine the i guilt or 
innocence of the accused, upon a charge properly 
presented to them. 

As this Court has on a number of occasions dif¬ 
ferentiated between the crimes of larceny after 
trust and embezzlement, it seems useless to take 
up the time of the Court to go into that distinction. 

The first count of said indictment was brought 
under Section 851b of the Code of Law of tbe Dis¬ 
trict of Columbia, and specifically charges larceny 
after tnist of the sum of $725.00 entrusted' to the 
appellant by Lydia J. Woods to be applied for her 
use and benefit, said Section reading as follows: 


‘‘That if any person entrusted with the pos¬ 
session of an 3 i;hing of value, including things 
savoring of the realty, for the purpose of ap¬ 
plying the same for the use and benefit of the 
owner or person so delivering it, shall fraudu¬ 
lently convert the same to his own use he ishall, 
where the value of the thing so converted is 
thirty-five dollars or more, be punished bjy im¬ 
prisonment for not less than one nor more! than 
ten years, or by a fine of not more than one 



thousand dollars, or both; and where the value 
of the thing so converted is less than thirty- 
five dollars he shall be punished by imprison¬ 
ment for not more than one year or by a fine 
of not more than five himdred dollars, or both : 
Provided, That nothing contained in this sec¬ 
tion shall be construed to alter or repeal the 
foregoing sections contained in Subchapter 
LI of Chapter XIX of this Code.'^ 

The second count of said indictment is di'awn 
under Section 834 of the Code of Law for the Dis¬ 
trict of Columbia, and charges embezzlement of 
the sum of $725.00, said Section being as follows: 

I 

‘‘If any agent, attorney, clerk, or servant of 
a private person or co-partnership, or any offi¬ 
cer, attorney, agent, clerk, or servant of any 
association or incorporated company shall 
wrongfully convert to his own use, or fraudu¬ 
lently take, make way with, or secrete, with 
intent to convert to his own use, anything of 
value which shall come into his possession or 
imder his care by virtue of his employment or 
office, whether the thing so converted be the 
property of his master or employer or that of 
any other person, co-partnership, association, 
or corporation, he shall be deemed guilty of 
embezzlement, and shall be punished by a fine 
not exceeding one thousand dollars, or by im¬ 
prisonment for not more than ten years, or 
both.’’ 

It is imdoubtedly true that the basis of these 
two crimes is absolutely repugnant to one another 
in that each of necessity is based upon an entirely 
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different relationship existing between thip parties 
to the original transaction. j 

In the first charge the appellant must hixve been 
entrusted with something of value for the purpose 
of applying the same to the use of the owner; in 
the second count the appellant must come into pos¬ 
session of the property as the agent, etc., of a pri¬ 
vate person, etc., then have converted the s^me im- 
lawfully to his own use. | 

The evidence in this case left the matter, wholly 
up to the jury to guess at the crime of which the 
appellant was guilty, and the Court under these 
circumstances should have granted the motion re¬ 
quiring the Government to elect, and the Court’s 
failure to do this prejudiced the rights of j appel¬ 
lant before the jury and embarrassed him thereby. 

1 

Where there are two separate offenses 
charged, the Court is not required at thfe com¬ 
mencement of the trial to put the prosecutor 
to election, but should do so only when it is dis¬ 
closed during the trial, that the substantial 
rights of the accused may be prejudiced by 
submission to the jury of more than onp dis¬ 
tinct charge of crime among two or more of 
the same class.” Lee v. Z7. S., 37 App. D. C. 
442; Pointer v. 17. 5., 151 U. S. 396. j 

The second, third, and fourth assignments of 
error may be considered as one and consolidated 
for the purposes of this argument. j 

There is a very great distinction between the 
charges contained in the two counts in this case, 
and this Court has frequently differentiated^ be- 

i 

7 ; 
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i 
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i 

j 
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tween them, pointing out the essential diJfferences, 
and in the opinion of counsel the trial court should 
have granted the motion hereinbefore referred to, 
rather than have submitted to the jury the case as 
shown by the testimony and permitted it to deter¬ 
mine what constituted each offense, and thereby 
decide a question of law. 

‘‘The rule is that when the delivery of goods 
is made for a special or particular purpose, 
the possession is still supposed to reside—not 
parted with—in the first proprietor.-' Tal¬ 
bert v. TJ, S., 42 App. D. C. 1. 

In addition there is placed, by the action of the 
trial court, a duty upon the jury of determining 
whether the facts shown constitute larceny or em¬ 
bezzlement, thereby determining a question of law, 
an obligation or question which it is error to sub¬ 
mit to a jury. This distinction is sometimes very 
fine and a very close question. 


“A servant or agent occupies a different po¬ 
sition vdth reference to his master's property 
from that of other bailees, for the possession 
of the agent or servant is the possession of the 
master or owner, and it is a rule that con¬ 
version under these circumstances is larceny.’' 
87 A. S. R. 3. 

^‘If he fails to return articles delivered to 
him for a particular purpose and thereby con¬ 
verted them to his own use, the offense of 
larceny, if that was his offense, was com¬ 
pleted * * *^ The pule is that when the 

delivery of goods is made for a certain, spe- 
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cial, and particular purpose, the possession is 
still supposed to reside—^not parted \yith—^ii^ 

the first proprietor.-’ Talbert v. U. S^, supra. 

\ 

1 

I 

The evidence in this case shows that the I witness 
Woods delivered to the appellant a certain! certifi¬ 
cate or receipt issued to her by the Union Trust 
Company of Baltimore, for certain shares ojf stock, 
said receipt or ceifificate to be sold for herl That 
said certificate was sold. This we understand 
comes squarely within the above ruling andiconsti- 
tuted larceny and not embezzlement, and fully 
emphasizes the vice of submitting to the jury two 
separate and distinct offenses and permitting it to 
distinguish betwe(‘n the offenses, and to decide a 
question of law. 1 

Assignment number five of the assignment of 
errors has to do with the question of vaijiance. 
The indictment charges in both counts the misap¬ 
propriation of the sum of $725.00, the first jcoimt 
charging that one Lydia J. Woods had delilvered 
and entrusted to the appellant the sum of $t25.00 
for the purpose of applying the same for thie use 
and benefit of the said Woods; and the second 
coimt of said indictment charges that the siim of 
$725.00 came into the hands of the appellaikt by 
virtue of his employment or agency. i 

The testimony shows that the said Lydia J. 
Woods delivered to the said appellant a receipt or 

certificate of the Union Trust Company foricer- 

1 

tain shares of stock of the Mortgage Bond & Guar¬ 
anty Co., for which she received a note fromj the 
appellant, the vdtness Woods contending that the 
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appellant was to sell said receipt or certificate for 
her. 

It is the contention of the appellant that this 
constituted a fatal variance between the evidence 
and the indictment. Certainly on an indictment 
charging an appellant with either larceny or em¬ 
bezzlement of $725.00, w'hich either vras entrusted 
to appellant for the use and benefit of Lydia J. 
Woods or came into his hands by reason of his 
agency for the said Lydia J. Woods, is not sup¬ 
ported by evidence showing that there was en¬ 
trusted to the appellant by the said Lydia J. Woods 
a receipt from the Union Trust Company for cer¬ 
tain certificates of stock which were the property 
of one Woods, which the said appellant had mis¬ 
appropriated. 

A material variance between the proof and 
indictment arises where an acquittal of the de¬ 
fendant imder the information would be no 
bar to a further prosecution for the same 
offense.'' People v. Arras, 89 Calif. 223. 

“An averment of taking money is not sup¬ 
ported by proof of the ta&mg of a certificate 
of deposit or of a check.’’ Commonwealth v. 
Howe, 132 Mass. 449; Carr v. State, 104 Ala. 
43. 

“Embezzlement of personal property and 
the proceeds thereof are distinct offenses, and 
evidence of the proof of one is inadmissible to 
prove the other.” People v. Davis, 269 HI. 
256; State v. Crosswhite, 130 Mo. 358. 

“Under an. indictment or information for 
embezzling money, it is not permissible to 
prove embezzlement of other property, such as 
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a check.’’ Goodhue v. People, 94 Ill. 37; St(de 
V. Castleton, 255 Mo. 201. 

Under an indictment which charges em¬ 
bezzlement of money, it is not permissible to 
show embezzlement of orders by the authorized 
sale thereof.” Goodhue v. People, supra; 
Carr v. State, supra; People v. Meseros, 16 
Calif. App. 277; Stcde v. Dodson, 12 ]V|[o. 283. 

^ ^ 1 
Assignments six, seven, and eight may be con- 

sidered together. It is the contention of appellant 
that the Court committed a fatal error when it un¬ 
dertook to comment in the presence of the jiiry re¬ 
garding the testimony given before the grand jury; 
that said comments were detrimental to the appel¬ 
lant and constitute reversible error on the part of 
the Court. (Pages 19, 23, and 25 of the record.) 

That the Court erred in commenting to the jury 
about the testimony of the witness Campbell, after 
refusing to permit counsel for appellant to qross- 
examine the said Campbell regarding his activity 
in the instant case; that all of these comiiients 
would undoubtedly have a tendency to, and the 
appellant claims actually did, prejudice the defend¬ 
ant in the minds of the jury; that such conduct on 
the part of the Court was particularly aggravated 
upon the noting of an exception, and his langdage 
in that connection, which conduct more than ever 
impressed upon the minds of the jury the opinion 
that the Court had already arrived at its conclusion 
as to the guilt or innocence of the appellant. Cer¬ 
tainly by no possible stretch of the imagination can 
the trial court be presumed to have a right to com¬ 
ment about proceedings before the grand juryi or 
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testimony taken before the grand jury, and is not 
in any sense proper to be produced at the trial of 
the case and to be cited to the jury either directly 
or indirectly in such a manner as to influence the 
minds of that jury as to the guilt or innocence of 
the defendant before said trial jury. 

‘‘The remarks made by the trial judge in the 
jury's hearing in making rulings will have the 
same effect as formal instructions.'’ People v. 
Estell, 106 App. Div. N. Y. 516; Sullivan v. 
People, 31 Mich. 1. 

“The judge must be careful in his conduct 
of a ease that he says and does nothing in the 
presence of the jurors, while the case is pro¬ 
gressing, which can be construed to the preju¬ 
dice of tile accused.’’ Adler v. U. S., 182 Fed. 
464. 

“It must be remembered that jurors watch 
courts closely, and place great reliance on what 
a trial judge says and does. They are quick 
to perceive the leaning of the Court. They 
are prompt to notice the inclination even of 
the Court, and from his conduct, whether 
properly or not, they will almost invariably 
aiTive at a conclusion as to what the Court 
thinks about the case. Every remark dropped 
by the Court, every act done by him during 
the progress of a trial is the subject of com¬ 
ment and conclusion by jurymen. Hence it is 
that judges presiding at trials should be ex- 
ceedinglv discreet in what thev sav and do in 
the presence of the jury, lest they seem to 
lend or lean their influence to one side or the 
other.’’ State v. Allen, 100 Iowa 7. 

“The utmost care should be exercised by a 
trial judge not to let fall any expression, either 
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by question, instruction, or otherwise! that is 
capable of being interpreted by the jury as an 
index to what the judge thinks of the prisoner, 
his counsel, or his cause.” Lewis v. State, 55 
Fla. 54. 1 

‘‘It is the duty of the Court to abstaih care¬ 
fully from any expression of opinion oir com¬ 
ment upon the facts or evidence, not onl^ in its 
charge to the jury, but also on the examina¬ 
tion of witnesses, or otherwise duriiiig the 
trial.” People v. Converse, 157 Mich. ; Peo¬ 
ple V. Holf elder, 5 N. Y. State, 488. ' 


I 

Error number ten grows out of the refusal of 
the Court to permit the jury to take to the jury 
room the promissory note identified as defendant’s 
Exhibit No. 1. 

The testimony shows that at the time of tlje de¬ 
livery of the receipt identified as Govemnient’s 
Exhibit No. 1, appellant executed and delivered to 
the said Woods his promissory note in the siim of 
$1,250.00, payable^ six months after date, theisaid 
note being produced at the trial by the said Wbods; 
that after the jury liad retired to its room to icon- 
sider the verdict, the jury sent a I'equest td the 
Court to be permitted to take said note with them 

to their room to be used in their deliberations. This 

1 

was consented to by counsel for the appellant, land 
objected to by the Govemment, and thereupon! the 
Court refus(‘d to permit the jury to take said Ex¬ 
hibit to their room, and to said ruling an exception 
was duly taken by the appellant and allowed. ; 

It is the contention of the appellant that ithe 
jury have a right to inspect, take to the jury roiom 
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and consider, if it so desires, any document or 
documentary evidence admitted into evidence dur¬ 
ing the course of the trial, and that it was reversi¬ 
ble error on the part of the trial court to deny such 
request. 

^‘To constitute error for the Court not to 
send papers in evidence out with the jury, the 
record must show a request that this be done.’’ 
Jackson v. PittsJyurgh Times, 152 Pa. St. 406. 

It has been held that a refusal to permit 
the jury to take papers received in evidence is 
not error in the absence of a request by the 
jury to do so.’’ Wragg v. State, 65 Tex. 
Cr.'^lSl. 

^‘The jury is entitled to inspect and read 
such documents if they so desire.” State v. 
McDanieL 39 Oregon i61. 

For these reasons it is contended that the Court 
conunitted manv reversible errors, and that the ver- 
diet and judgment of said Court should be re¬ 
versed, and the case remanded for such proceed¬ 
ings as the Appeals Court may determine is 
proper. 

Alfred D. Smith, 
Attorney for AppeJlant, 
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BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF CASE 

I 

The defendant was charged with larceny after 
trust and embezzlement in an indictment containing 
two counts returned by the Grand Jury in and for 
the District of Columbia. The first count charged 

I 

that the appellant was in possession of $725.00 of 
the property of Lydia J. Woods which had been en¬ 
trusted to him for the purpose of appl 3 dng th^ same 
to the use and benefit of the said Lydia J. "^oods, 
and that while possessed of said sum the appellant 
did fraudulently convert the same to his own use. 
The second count of the indictment charged thiat the 
appellant, while employed as clerk, agent, and ser¬ 
vant of the said Lydia J. Woods, did have in his 
possession and care $725.00 as such agent and jclerk 
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and which came into his possession as such agent 
and clerk, that while so possessed of the money 
appellant did fraudulently convert, take, and em¬ 
bezzle the said sum. In support of the charge set 
forth supra the government offered evidence at the 
trial of the cause to show that Lydia J. Woods had 
purchased stock from Hughes and Company and 
which had been deposited by her with the Union 
Trust Company of Baltimore, Maryland, which com¬ 
pany had giv^n her a certificate or receipt for the 
same (Government Exhibit No. 1, R. 24^25), that she 
had this receipt in her possession on August 4th,* 
1927, when the appellant, whom she had known to 
be in the employ of Hughes and Company, called 
at her home in the city of Washington and told her 
that the stock was in danger of being lost, that some 
Baltimore people were going to force the stock 
down, and that the same would be worthless. The 
evidence further shows that appellant told her that 
she, being a customer of his, he would not want to 
see her lose anything and that he would get her 
money for her. Appellant asked for the paper and 
she gave him the certificate, taking his receipt for 
the same. His receipt was identified by the witness 
Wo^)ds which is in effect a promissory note of appel¬ 
lant. (R. 15.) The witness Woods testified that 
she did liot loan any money to the appellant and fur¬ 
ther that appellant returned to her home on August 
6th, 1927, at which time he requested her to indorse 
the certificate given to him on ^August 4th, 1927 
(Government Exhibit No. 1, R. 24-25), which she 
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did and that nothing has been received from him 

since that time for the certificate. The Evidence 

1 

further showed that the appellant sold the certifi¬ 
cate in question, received by him from Mrsl Woods, 
in the City of Washington on August 10th, 1927, for 
$725.00. This amount received by the appellant is 
the subject matter of the conversion and embezzle¬ 
ment, as set forth in the indictment for which he had 

___ * 

not accounted to Mrs. Woods. Further evidence 

I 

was adduced at the trial to show the apprehension 
and arrest of appellant in Hyattsville, Maryland, on 
August 14th, 1927, at which time he admitted the 
conversion of the money to his own use’which is 
more fully disclosed by the record. (R. j 17-23.) 
No testimony was offered by any witness oh behalf 

I 

of the appellant at the trial, nor did he, himself, 
take the stand. Defense Exhibit No. 1 (R. 15) was 
the only evidence offered on behalf of Humpheries. 

ASSIGNMENTS OF EEEOE ! 

I 

I 

1 

Point 1 ! 

i 

j 

The first point argued in appellant’s brief is that 
the court failed to require the Government to elect 
as to which count of the indictment should gp to the 
Jury, and appellee contends that the principle of 
law outlined by this Court in Egan v. United 'States, 
52 App. D. C. 384, 388, is applicable. In this case, 
it was held that: | 

* * * Election will not be reiquired 
where the offenses charged are not 4istinct 
and inconsistent. In such a case, a general 
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verdict of guilty on all the counts will be sus¬ 
tained in error, if any count is good and suf¬ 
ficient to support the judgement. Claassen 
V. United States, 142 U. S. 140; Evans v. 
United States, 153 U. S. 5S4t; Davis v. United 
States, 37 App. D. C. 126, 133. 

In the present case, the offenses set forth in the 
indictment were not inconsistent. The question 
involved was whether the defendant had in his pos¬ 
session the money which had been entrusted to him 
for the use and benefit of Lvdia J. Woods which he 
converted to'his own use or whether, while acting 
as the agent of Lydia J. Woods, he received the 
monev and embezzled or converted the same to his 
own use. This point was well explained to the jury 
by the trial Justice in his charge to the juiy, as is 
clearly disclosed by the record. (R. 39^0.) And 
the Jurv were instructed that their detei*mination 
on this matter of fact should govern their verdict as 
to the respective counts, and that the defendant 
could be found guilty on only one count of the in¬ 
dictment or not guilty on both counts of the 
indictment. 

The cases cited in appellant’s brief in support of 
this assignment of error, to wit, Lee v. United 
States, 37 App. D. C. 442, and Pointer v. United 
States, 151 U. S. 396-402, have no application that 
will supportrthe appellant’s contention herein. In 
the case of Lee v. Umted States, 37 App. D. C. 442, 
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the following is found in the opinion cf the Court 

at pages 444, 445, and 446: j 

1 

Section 1024, Rev. Stat., U. S. < ypmp. Stat., 
1901, p. 720, provides that wh^aithere are 
several charges against any per 'on for the 
same act or transaction, or for t or more 
acts or transactions connected tv gether, or 
for two or more acts or transactions of the 
same class of crimes or offenses, which mav 
be properly joined, instead of having several 
indictments, the whole may be joinpd in one 
indictment, in separate counts; and if two or 
more indictments are found in such (^ses, the 
coui*t may order them to be consolidated.” 
The motion for an election between counts is 
an application to the sound discretion of the 
court, founded on the supposition that the 
case extends to more than one charge, and 
mav therefore be likelv to embarrass the ac- 
cused in his defense. And where there are 
two separate offenses charged, the court is 
not required at the commencement; of the 
trial, to 23ut the prosecutor to electipn, but 
should do so only when it is disclosed during 
the trial that the substantial rights ^of the 
accused may be prejudiced by the submis¬ 
sion to the same jury of more than one dis¬ 
tinct charge of crime among two or miore of 
the same class. Pointer v. United States, 
151 U. S. 396-402, 38 L. ed. 20&-211,14 Sup. 
Ct. Rep. 410. In that case the indictment 
charged, in separate counts, the murder of 

I 

I 

i 

i 

I 
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two different persons, on the same day and in 
the same district, but did not charge that 
they were the result of one act or trans¬ 
action, dr that they were connected together. 
A motion to quash because two separate 
offenses were charged was first made. After 
its denial and before the opening statement 
of the prosecutor, the defendant moved the 
court to require an election between the 
counts, which was also denied. The motion 
was renewed upon the conclusion of the 
evidence and again denied. The evidence 
showed that the two men were murdered 
at the same time and place, and it was prac¬ 
tically impossible to separate the proof of 
one charge from the proof of the other. The 
accused was found guilty of both crimes, and 
sentenced to death. No error was found, and 
the judgment was affirmed. 

Passing by the objection that the motion 
to require election was premature, and not 
renewed at a later stage of the trial, and 
treating it as made at the proper time, we 
are of the opinion that the couil: did not err 
in denying it. The offenses charged in the 
two counts that are before us were so con¬ 
nected' that their joinder in one indictment 
was sanctioned bv sec. 1024, Rev. Stat. And 
they were so connected by the proof that 
they could be tried together without prej¬ 
udice to any legal right of the accused. To 
constitute the crime of housebreaking, it is 
necessaiy to show an unlawful entry, with 
the intent to commit some other offense. 


I 

! 


The actual commission of the additional 
offense is not. necessary to complete the 
crime of housebreaking. As it was Charged 
that the accused did actually commit Jarceny 
of the goods of the owner of the house at 
the same time and place, the proof of this 
larceny was the best evidence that his| unlaw¬ 
ful entry of the house was with that j^articu- 
lar intent. The proof of the charge of the 
intent to commit larceny being necessary to 
conviction of the charge of housebreaking, it 
is difiScult to conceive how that intent could 
be shown, under the circumstances, without 
proving the larceny that was in fact tken and 
there committed. The defendant could 
therefore have sustained no prejudice of 
which he had the right to complain, :by the 
submission of the second count to th0 jury. 

The defendant can not complain that lie was 

1 

prejudiced by the failure of the Court to Require 
the Government to elect which count it would go 
to the jury on. Upon the determination bf the 
jury as to a question of fact governed the qff^use 
upon which he should or should not have bedn con¬ 
victed. I 

i 

Points 2, 3, and 4 

The contention of the appellant with respect to 
assignments of error Nos. 2, 3, and 4, and authori¬ 
ties cited in support thereof do not apply fo the 
present case. Appellant in his brief impliejs that 
appellant committed the crime of larceny and not 

embezzlement. The citation of authorities with re- 

1 


1 
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spect thereto apply to different circumstances than 
are here presented. That, perhaps, would apply, 
however, if the appellant were charged with misap¬ 
propriation of the certificate entrusted to him by 
Lydia J. Woods. If that were the subject of the 
conversion, the offense would undoubtedly be lar¬ 
ceny by trick,‘ but in the instant case, appellant was 
charged with embezzling $725.00 received in ex¬ 
change for the certificate, and in no way can it be 
showm that the $725.00 was ever in the possession 
of the witness Woods. The evidence was satis¬ 
factory for the court to submit to the jury for them 
to determine the facts presented with reference to 
the offences charged. In the ease of Talbert v. 
United States, 42 App. D. C. 1, so strongly relied 
upon by appellant, the defendant was charged with 
larceny of articles received for a certain purpose 
which were delivered for a certain purpose, but in 
the present case, the money involved was never in 
the possession of Lydia J. Woods. 

Point 5 

The next point argued by appellant in this 5th 
assignment of error is that there is a variance be¬ 
tween the charges laid in the indictment and the 
proof offered in support thereof. The brief of ap¬ 
pellant states that the first comit of the indictment 
charges that the sum of $725.00 had been delivered 
and handed bv Lvdia J. Woods to Humphries and 
that the second count charges that the sum involved 
came into the hands of the appellant by virtue of 
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i 

1 


his employment and agency. But this contention 
as to the first count is not home out as an examina¬ 
tion of the indictment itself discloses, as it is stated 
therein that Humphries did have in his possession 
$725.00 which had been entrusted and deli'^ered to 

I 

him for the purpose of applying the same to! the use 
and benefit of Lydia J. Woods. Certainly this can 
not be interpreted to read that the delivery and en¬ 
trusting had been made by Lydia J. Wood$. The 
certificate vras admitted in evidence because it was 

shown that the agency relied on by the government 

1 

to support the second count of the indictment was 
created at the time of the deliverv of the certificate 
by Mrs. Woods to Humphries and by means of 

which he was able to secure the $725.00, which is the 

( 

subject matter of the charge in each count jof the 
indictment. There was evidence of the appellant 
receiving $725.00 which, it was showm, should have 
been delivered to Mrs. Woods, but was not. Pirect 


proof, as alleged in the indictment, was given at the 
trial. Certainly this is sufficient proof of the 
charge and not a variance. i 


Points 6, 7, and 8 


Assignments of error 6, 7, and 8, arise froik the 
refusal of the trial Justice to permit counsel for the 
defendant to argue to the jury as to the activities 
and motives of the witness Campbell. Appellant’s 
brief cites these instances as appearing on pages 19, 
23, and 25 of the record, but it is believed that Coun¬ 
sel intended pages 35,39, and 41. On these pages it 


i 

i 

j 

t 

I 

i 

i 


I 

I 
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appears that the questions to which counsel makes 
reference can be found. These questions arose 
when counsel was interrupted during his argument, 
after quoting facts not disclosed in the testimony or 
record, and attempting by their use to convey to the 
jury that each and every step resulting in the proser 
cution of the appellant was caused by the witness 
Campbell. At this point, the Honorable Court in¬ 
formed coimsel that the indictment which was the 
' basis of the prosecution was returned by the Grand 
Jury and to clarify the situation brought about, 
fairly and properly instructed the jury upon the 
matter and also added the following: 

If you think that he (Campbell) has un- 
fiiendlv animous—I mean tow’ard the de- 

V 

fendant—you may w’eigh Mr. Campbell’s 
testimony in view of any animosity you be¬ 
lieve that he has. (R. 39.) 

Appellant’s brief on this point further states that 
the trial Court can not be presumed to have a right 
to comment about the proceedings before the grand 
jury or testimony taken before the Grand Jury, and 
is not in any sense proper to be produced at the trial 
of the case and to be cited to the jury either directly 
or indirectly in such a manner as to influence the 
minds of the jury as to the guilt of innocence of that 
defendant before said trial jury. This statement is 
misleading in that it indirectly infers that proceed¬ 
ings or testimony before the Grand Jury were dis¬ 
closed at the trial of appellant. This situation did 
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not exist at the trial. The Court’s comraehts at the 
trial were fair and proper and apparently neces¬ 
sary to keep the mattei's appearing thereiii within 
the proper bounds. i 

I 

PoiXT 9 j 

I 

Assignment of error No. 9 states that |:he lan¬ 
guage of the Couii: was equivalent to a direction of 
a verdict of guilty under the first count ot the in¬ 
dictment and its language was not justifiedi by the 
evidence before the court and jury. No argument 
is made by appellant in his brief on this point, and 
the statement could not have had such an effect on 

I 

the jury inasmuch as the verdict as to tl^e first 
count of the indictment was not guilty. It| is not 
deemed necessary to comment further on this point. 

i 

Point 10 

i 

1 

The tenth and last assignment of error with re¬ 
spect to the refusal of the court to permit the jury 
to take to the jury room defendant exhibit No. 1 

is without merit and such procedure is in ateord- 

1 

ance with the well-established precedent ip this 
jurisdiction. The exhibit had been read to the jury 

I 

and there could be no misimderstanding as to the 

testimony pertaining to the same, and the Court 

committed no error in not allowing the exhibit {to be 

sent to the jury room. Such a matter is on^ for 

the sound discretion of the Court and apjiellee 

maintains in this instance properly exercised. 

1 

I 

s 

! 

1 

i 
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Many decisions in support and against appellant’s 
contention may be found, many being governed by 
statutory enactment on the subject, and this court, 
while not passing on the direct question in Dowling 
V. United States, 41 App. D. C. 11, used the follow¬ 
ing language: 

It was error for the court to permit the 
jury to examine the books in the court room 
after the case had been submitted with the 
general admonition to consider only those en¬ 
tries bearing upon the case, and it would 
have been equally important to have per¬ 
mitted the jury to take the books to the jury 
room. The books undoubtedly contained en¬ 
tries material to the issues in the case, but 
the particular entiies should have been 
pointed out to the jury at the proper time 
by a competent witness from the witness 
stand. 

In People v. Dowdigan, 67 Mich. 92, the Court, 
in granting the defendant a new trial, used the fol¬ 
lowing language: 

We do not think the Court was justified 
in sending the papers to the jury room. It 
is a dangerous practice even in civil cases 
and one not often to be indulged in and in 
criminal cases never. The testimonv in 
criminal cases is always to be given in open 
court and in the presence of the accused. 
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i 

i 

I 

CONCLUSION 

» 

I 

j 

It is therefore urged that the points set forth 
in appellant’s brief are untenable and without 
merit, that appellant received a fair and impartial 
trial and was justly convicted, that there is ho error 

i 

in the record, and that the judgment of the court 
below should be aflSrmed. | 

Respectfully submitted. I 

i 

Leo a. Rover, | 

United States Attorney 
Walter M. Shea, 1 

i 

Assistant United^ States Attorney, 

Attorneys for Appellee, 
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